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J   U  D  G    M   E  N   T 

 

  The prosecution case, inter-alia, in brief, is that informant Sri 

Prabin Kr. Saikia lodged an ejahar before the O/C, Tezpur PS alleging that on 27-

09-2013, the accused person kidnapped his victim daughter and forcibly kept her 

confined. He thought that her victim daughter eloped with the accused person 

out of love affairs. Subsequently, his victim daughter sent SMS to her aunty 

narrating the incident and to recover her, else she will commit suicide.   

   

2.  After receiving the aforesaid ejahar, the O/C, Tezpur Police 

Station, registered a case, being Tezpur Police Station Case No. 1296/13 u/s 

366/344/506 of IPC. During the period of investigation, the Investigating Officer 

produced the victim for medical examination. She was also produced before the 

Court for recording her statement u/s 164 CrPC by the Magistrate. After 

conclusion of investigation, the Investigating Officer submitted the Charge sheet 

against the accused u/s 366/376/323/506 of IPC.  

 

 3.  After appearance of the accused, the learned Judicial Magistrate, 

1st Class, Tezpur, committed the case to the learned Sessions Judge, Sonitpur, 

Tezpur and thereafter, the case was made over to this Court for disposal. 

Accordingly, this Court took up the trial of the case. Considering the materials 

available on case record and case diary, the charges were framed against the 

accused under Sections 366/376/323/506 of IPC. Then, the contents of charges 

were read over and explained to the accused, to which the accused pleaded not 

guilty and claimed to be tried.  

 

4.  In order to bring home the charges, the prosecution has examined 

as many as 7 (seven) PWs, including the informant and the victim. Then the 

accused has been examined u/s 313 CrPC. The pleas of the accused are of total 

denial and he has declined to adduce any defence evidence.   
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5.    Points for determination : 

 

(1) Whether the accused person, on 27-09-2013, near Tezpur 

College, under Tezpur PS, kidnapped ( abducted) the victim girl with 

intent ( or knowing it to be likely) that in order (or knowing it to be 

likely) that she might be forced ( or seduced) to illicit intercourse with 

the accused, and thereby committed an offence u/s 366 of IPC  ? 

 

(2) Whether the accused person, on the same day and 

thereafter at different places, committed rape on the victim and 

thereby committed an offence u/s 376 of IPC ? 

 

(3) Whether the accused person, on 07-10-2013, at Kalibari, 

under Tezpur PS, voluntarily caused hurt to the victim girl and thereby 

committed an offence u/s 323 of IPC    ? 

 

(4) Whether the accused person, on 08-10-2013, at Rubar 

Bagan, under Tezpur PS, committed criminal intimidation by 

threatening the victim girl with threat to cause death or grievous hurt 

and thereby committed an offence u/s 506 of IPC    ? 

 

Discussion, Decision and reasons thereof :- 

 

6.  I have carefully perused the evidence and the materials available 

on the case record. Heard argument of both sides. Now, let us examine the 

evidence of the PWs to decide the case at hand.  

 

7.  PW-1 Dr. Jharna Kakoti, has stated that he was at Kanaklata Civil 

Hospital, Tezpur as Sr. Medical and Health Officer and on that day, at 1-40 p.m., 

she examined the victim girl, in reference to Tezpur PS Case No.1296/13 u/s 

366/344/506 of IPC, being escorted and identified by WPC 535 Manika 

Basumatary, in labour rook of Kanaklata Civil Hospital, in presence of GNM Ranju 
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Devi, after taking written consent from the patient. Upon examination, she found 

the following :  

 

 General Examination :  

 

   Menstrual history – regular, flow normal, LMP – 28-09-2013 

  History of sexual exposure from 02-10-2013 to 07-10-2013 

  Height – 154 cm, weight – 43 kgs, teeth 14/14 

 

  The victim girl is average built, neat and tidy and well dressed. 

Her gait is normal. Her secondary sexual characters are well developed. Public 

and axillary hair are present. Brest, areolas, nipples are developed. Vagina and 

vulva are well healthy. Hymen is absent. There is an abrasion of 1” length on 

right side of forehead. Two numbers of abrasion 1” length on right arm. Both 

injuries are simple and 24 hours old. There is no injury marks on her private 

parts.  

  

 Investigation advised :  

  Vaginal smear for spermatozoa, Urine for HCG, US Pelvis and X-

ray of wrist joint, elbow joint and iliac crest for age determination.  

 

 Reports –  

1. Vaginal smear for spermatozoa – not seen ( done at KCH Laboratory 

on 09-10-13, Lab No.105/13).  

2. Urine for HCG – Negative. ( done at Assam X-ray and Clinical 

Laboratory, Tezpur and 09-10-13 by Dr. D. Mahanta, Pathologist, 

Patient ID No.10850.  

3. USG Pelvis –  

Uterus is anteverted and is normal in size, shape and outlines. 

Measures  7.1 x 3.7 x 3.2 cm, in length, breadth and thickness. 

The mymoterium is of normal echo-textures and the endometrium 

is of normal thickness. Ovaris are normal shape, size and 
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echotextures. Right ovary – 21 x 19 x 16 mms and left ovary 20 x 

20 x 16 mms. Normal pelvic organs.  

 

4. X-ray report : 

Union of epiphysis of the lower ends of left radius and ulna are 

complete.  

All epiphysis of the bones around the left elbow joint have fused 

with their respective shafts.  

Epiphysis of the iliac crest has appeared but remains open.  

 

Opinion – Age of the person under investigation is above 18 

years.  

 ( Done at Assam X-ray & Clinical laboratory, Tezpur by Dr. 

P. K. Barman, Radiologist & Ultrasologist, Patient ID No. AX – 

7511/R – 29 dated 09-10-2013.  

 Opinion :  

1. Age of the person under investigation is above 18 years.  

2. There is no sign and symptom of sexual intercourse at the 

time of examination.  

3. There are injury marks on her body : 

(i) One abrasion of 1” length on right side of forehead 

and  

(ii) Two numbers of abrasions on right arm of 1” 

length.  

4. There is no injury marks on her private parts.  

 

Ext.1 is the medical report and Exts.1(1) and 1(2) are his 

signatures. Ext.2 is the advice slip and Ext.2(1) is his signature. Exts.3 and 4 are 

lab reports. Ext.5 is the X-ray report and sonography reports with plates.  

  

8.  PW-2, Sri Mahendra Nath Bhuyan, stated that he knows the 

accused Achyut Kr. Das, who was a tenant under him from 01-10-2013 for 

certain period. On being asked, the accused told him that he is from village 
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Kalibari and she got married the victim girl few days back and for not having 

sufficient accommodation at home, the accused wanted to stay in his rented 

house. He then provided a rented house to the accused person. The accused 

introduced the said victim before him as his wife. About 7/8 days, the accused 

stayed as tenant in his house and thereafter, he left the rented house without 

informing him. Thereafter, one day, the accused came and informed him that the 

accused will not stay as a tenant at his house.  

 

9.  PW-3 Smt. Sumi Singh, a colleague of the victim girl, stated that 

she knows the informant, victim and the accused person. The accused while 

staying with the victim girl at a rented house, one day, invited her (PW-3) for 

dinner. Now, the relationship between the accused and the victim had broken.  

 

10.  PW-4, Sri Prabin Kr. Saikia, stated that he knows the accused 

person. One day, about one year ago, the accused person forcibly took away his 

victim daughter from the gate of Tezpur College. The accused person took her to 

different places and also kept in rented house. His victim daughter informed 

about the torture inflicted on her by the accused person and then, one day, while 

she was coming, she was recovered from the road of New Kalibari. He informed 

the police immediately after the incident of missing of the victim girl. After 

receiving the message from the victim girl, with the help of police, he recovered 

her from the road of village Kalibari. The police recorded her statement, sent for 

medical examination and produced before the court for recording her statement 

and thereafter, handed over to him. From the victim girl, he knew about the 

incident. He saw injury marks on the head and nose of the victim girl. Ext.6 is his 

ejahar and Ext.6(1) is his signature.  

 

11.  PW-5, the victim girl, stated that she knows the accused person. 

Informant is her father. The incident occurred in the month of September last 

year. While she was reading at Higher secondary 1st year at Tezpur College, 

some boys introduced her with the accused person. Thereafter, the accused 

proposed her to love and when she refused, one day, while she coming out from 

the college, after classes over, she found the accused standing with one of her 
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friends Sumi. Said Sumi called her to the accused person and asked her to get 

into a tempo. While she refused to enter into the tempo, the accused threatened 

her to kill and then, out of fear, she got into the tempo. Her friend Sumi also 

entered into the tempo. Then, the accused person took the tempo to his Kalibari 

house. The mother of the accused not willing her to enter the house, the 

accused keeping her at his home for some time, went out in search of a rented 

house and took a rented house at Rubbar Bagan, Tezpur. At that time, Hrisikesh, 

brother of the accused and Sumi Das kept watch on her. In the evening, at 

about 7 p.m., the accused person took her to Rubbar Bagan rented house and 

introduced her as his wife to the landlord. The accused person threatened her if 

she, made hulla. The accused person did not leave her alone at the rented house 

and kept her mobile phone with the accused person and tortured her physically 

and mentally. While the landlord asked, what had happened, the accused person 

told, no incident occurred. After one week stay at the rented house, the accused 

person took her to his Kalibari village and kept her there confined in a room and 

made physical and mental torture on her and also made physical relations with 

her. One day, she getting the mobile phone, informed at home. She taking 

advantage, left the house of the accused and on her coming, her mother and 

one brother met her on the road and took her to the police station. She 

sustained injury on her forehead. Police sent her to doctor and recorded her 

statement through the court. Ext.7 is her statement and Exts.7(1), 7(2), 7(3) are 

her signatures thereon. From the Court, she went to her parents.  

 

12.  PW-6, Smt. Krishna Das, stated that the accused is her son. One 

day, about one year ago, her accused son brought the victim girl to her house. 

When she asked the victim girl, she told that she would stay together with the 

accused person. Due to insufficient accommodation for staying at home, she 

asked the accused to stay them other places for some days. Then, they used to 

stay in a rented house for about 10/12 days and after that, one day, while the 

accused person came home, police arrested him. She came to know that the 

father of the victim girl lodged an ejahar. Thereafter, the victim girl did not come 

to her house.  
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13.  PW-7 Sri Tinkumoni Bordoloi, SI of Police (IO), stated that on 08-

10-2013, he was serving as attached officer at Tezpur PS and on that day, the 

informant Prabin Saikia lodged an ejahar. The O/C registering a case, endorsed 

him for investigation of the matter. Accordingly, he recorded the statement of 

the victim girl and the informant, being found present at the police station. He 

then, went to the house of the accused person to arrest him. Later on, the 

accused person surrendered before the court and then, he arrested him. Next 

day, he visited the site of occurrence, i.e. the road from Tezpur college to 

Kalibari, recorded the statement of mother of the accused, also recorded the 

statement of landlord, wherein the accused used to say as tenant and the 

statement of Sumi Singh.  He sent the victim girl for medical test and recorded 

her statement by producing before the court and thereafter, laid a charge-sheet 

u/s 366/376/323/506 of IPC against the accused person. Ext.8 is the charge-

sheet, and Ext.8(1) is his signature.  

 

14.  It is not in dispute that the victim girl is a major above 18 

(eighteen) years of age.  

 

Legal position 

 

Offence u/s 366 IPC – Kidnapping, abducting or inducing woman to 

compel her marriage, etc. 

 

15.  Section 366 IPC defines, as follows  :  

 

Whoever kidnaps or abducts any woman with intent that she may be 

compelled, or knowing it to be likely that she will be compelled, to marry any 

person against her will, or in order that she may be forced or seduced to illicit 

intercourse, or knowing it to be likely that she will be forced or seduced to 

illicit intercourse, shall be punished with imprisonment of either description for 

a term which may extend to ten years, and shall also be liable to fine ; and 

whoever, by means of criminal intimidation as defined in this Code or of abuse 

of authority or any other method of compulsion, induces any woman to go 



Page 9 of 16  

from any place with intent that she may be, or knowing that it is likely that 

she will be, forced or seduced to illicit intercourse with another person shall 

also be punishable as aforesaid.   

 

  In order to constitute an offence u/s 366 IPC, the prosecution 

must prove :  

 

(i) Kidnapping or abducting of any woman ; 

 

(ii) Such kidnapping or abducting must be –  

 

(i)   with intent that she may be compelled or knowing it to 

be likely  that  she will be compelled to marry any person against her   

will ;  or 

 

(ii)  in order that she may be forced or seduced to illicit 

intercourse, or knowing it to be likely that she will be forced or 

seduced to illicit intercourse ; or 

 

(iii)  by means of criminal intimidation or otherwise by inducing 

any woman to go from any place with intent that she may be, or 

knowing that she will be, forced or seduced to illicit intercourse.  

 

16.  Here, PW-5 is the victim girl and prime witness in the present 

case. Her deposition is that on the date of occurrence, while she came out from 

the Tezpur College after classes was over, Sumi Singh, one of her friends, called 

her near the accused, who was standing in front of the gate of Tezpur college 

and thereafter, the accused forcibly took away her in a tempo. Sumi Singh also 

went in the tempo. The accused person first took her to his house at Kalibari and 

thereafter, kept her in a rented house at Rubbar Bagan, Tezpur.  

 

17.   During cross-examination, this PW-5 admitted that she did not 

state that during her stay at rented house, Sumi and Hrishikesh kept watch on 
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her, in absence of the accused person. The rented house was part house with 

the landlord. One day, during stay at rented house, she along with the accused 

person went to the house of one of her friends Sumi. She did not state before 

the Magistrate that the accused person tortured on her keeping her confined 

while staying at a room at Kalibari, in her statement recorded u/s 164 CrPC. She 

did not state before anybody else about the occurrence except before the 

Magistrate and the police. 

 

 18.   There is no eye witness to see the occurrence. PWs, 2, 3 and 6 

do not support at all the prosecution case.  

 

19.   PW-4, the father of the victim girl, is not the eye witness of the 

occurrence. During cross-examination, this PW-4 stated that he lodged the 

ejahar against the accused person as because the accused person tortured the 

victim daughter. He would not have lodged the ejahar if the accused person kept 

his victim daughter well. So, the testimony of PW-4 could not be relied upon.  

 

20.  From the evidence of PW-5, that on the date of occurrence, the 

accused person took away her forcibly from the gate of Tezpur College and 

thereafter, took away to the house of accused at Kalibari and thereafter kept her 

in a rented house at Rubbar Bagan, Tezpur for seven days, does not inspire 

confidence and found not trustworthy.  

 

RAPE : 

21.  Section 375 IPC defines „rape‟ as under : 

 

  A man is said to commit “rape” who, except in the 

under circumstances falling under any of the six following 

descriptions : -  

  First – Against her consent 

  Secondly – Without her consent.  
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  Thirdly – With her consent, when her consent has been 

obtained by putting her or any person in whom she is interested in 

fear of death or of hurt.  

  Fourthly – With her consent, when the man knows that 

he is not her husband, and that her consent is given because she 

believes that he is another man to whom she is or believes herself to 

be lawfully married.  

  Fifthly – With her consent, when, at the time of giving 

such consent, by reason of unsoundness of mind or intoxication or 

the administration by him personally or through another of any 

stupefying or unwholesome substance, she is unable to understand 

the nature and consequences of that to which she gives consent.  

 

  Sixthly – Without or without her consent, when she is 

under sixteen years of age.  

 

  To constitute an offence u/s 376 IPC, prosecution must 

prove the following essentials :  

   (1) he had sexual intercourse with a woman ; (a) if 

the woman is below sixteen consent or willingness on her part would 

be irrelevant, except when the victim is his wife ; if the victim not 

united by wedlock with accused be sixteen or above, the Court is to 

find on evidence that there was no willing participation or active 

consent on the part of the victim woman.   

 

22.  PW-5, the victim girl stated that while the accused person kept 

her in a rented room at Rubbar Bagan, committed sexual intercourse with her. 

This witness in her deposition nowhere stated that the accused forcibly 

committed rape on her. PW-1 (Medical Officer) did not find any sign and 

symptoms of sexual intercourse on the victim girl (PW-5), nor found injury mark 

on her private part. Other witnesses PWs, 2,3,6 and 7 also do not at all support 

the allegation of rape on the victim by the accused person.  
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Offence u/s 323 IPC – Voluntarily causing hurt 

 

23.   Whoever, except in the case provided for by Section 334, 

voluntarily causes hurt, shall be punished with imprisonment of either description 

for a term which may extend to one year, or with fine which may extend to one 

thousand rupees, or with both.  

 

 To constitute an offence u/s 323 IPC, prosecution must prove the 

following essentials :  

 

(a) That victim suffered from bodily pain, disease or infirmity ; 

(b) That the accused caused the aforesaid bodily pain etc ;  

(c) That the accused did so intentionally or with knowledge  

  that in the process hurt would be caused.   

 

24.   PW-5, the victim – cum- injured stated that due to physical torture 

upon her by the accused person, she sustained injury on her forehead. She showed 

her injury to the Medical Officer. PW-1- the Medical Officer, has fully supported the 

aforesaid testimony of PW-5, regarding the injury that she sustained. The Medical 

officer found, (i) abrasion of 1” length on right side of forehead and (ii) two numbers 

of abrasions on right arm of 1” length. The Medical Officer (PW-1) has proved the 

medical report as Ext.1. The IO (PW-7) has proved the charge-sheet as Ext.8. PW-4, 

the father of the victim, has also fully corroborated the testimony of PW-5, regarding 

the injury sustained by her (PW-5). This PW-4 categorically stated that he saw injury 

marks on the head and nose of the victim girl.  

 

Criminal Intimidation u/s 506 IPC 

 

25.  Section 503 IPC defines criminal intimidation as  :  

 

  Whoever threatens another with any injury to his person, 

reputation or property, or to the person or reputation of any one in 

whom that person is interested, with intent to cause alarm to that 
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person, or to cause that person to do any act which he is not legally 

bound to do, or to omit to any act which that person is legally entitled 

to do, as the means of avoiding the execution of such threat, commits 

crimination intimidation.  

 

    In order to constitute an offence u/s 506 IPC, the 

prosecution must  prove :  

 

1. Threatening a person with any injury :  

 

(i) to his person, reputation or property ; or  

(ii) to the person, or reputation of any one in whom  

  that person is interested.  

 

2. The threat must be with intent :  

 

(i)  to cause alarm to that person ; or  

 

(ii) to cause that person to do any act which he is not  

   legally bound to do as the means of avoiding the  

   execution of such threat ; or  

 

(iii) to cause that person to omit to do any act which  

   that person is legally entitled to do as the means  

   of avoiding the execution of such threat. 

 

26.    PW-5, the victim girl, stated that the accused person threatened her 

to kill while she did not agree to enter into the tempo at Tezpur College, Gate. There 

is no eye witness to see the occurrence. PWs 1,2,3, 6 and 7 do not support at all the 

prosecution version regarding the criminal intimidation.  

 

27.    From the evidence of PW-1, PW-4, PW-5 and PW-7, it is clearly 

established that on the date of occurrence, the accused person voluntarily 
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caused hurt to the injured (PW-5). These witnesses are subjected to lengthy 

cross-examination, but the material portion of their evidence remained intact. 

 

28.    In view of the above discussions and considering all aspects, I hold 

that the prosecution has proved the case u/s 323 IPC against the accused person, 

beyond all reasonable doubt, but has failed to prove the case u/s 366/376/506 IPC 

against the accused person, beyond all reasonable doubt. Hence, I convict the 

accused person u/s 323 IPC, but acquit him from the charges of other offences.  

 

29.    Considering the facts and circumstances of the case, I hold that the 

accused is not entitled to get the benefit of the provision of law.  

 

30.    I have heard the accused person on the point of sentence in view of 

the provision of Section 235(2) of CrPC. The accused submits that he is an 

unemployed youth having his old parents, so he prays to deal with him leniently.  

 

31.    Considering the nature of the offence and also considering the 

submissions of the accused, I am of the considered view is that the imposition of fine 

only will meet the ends of justice. Hence, I sentence the accused / convict to pay a 

fine of Rs.1,000/- ( rupees one thousand) only in default, to suffer SI for 1 (one) 

month, u/s 323 IPC.  

 

32.    The fine amount, if realized, be given to the victim (PW-5), as 

compensation and if not realsied, the terms of imprisonment shall run.  

 

33.   Furnish a free copy of the judgment to the accused/convict u/s 363 

(1) of CrPC.  

  

 34.   The bail bond stands cancelled.  
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35.   Send a copy of the judgment to the learned District Magistrate, 

Sonitpur, Tezpur, as per Section 365 of CrPC.  

 

36.   The case is disposed of accordingly.  

   

   Given under my hand and seal of this Court on this day, the 7th 

day of March, 2015.  

 

P.C. Kalita) 
Assistant Sessions Judge, 

Sonitpur : Tezpur. 
 
 
Dictated and corrected by me. 
  
(P.C. Kalita) 
Assistant Sessions Judge, 
Sonitpur : Tezpur. 
 
 
` 
transcribed by me : 
   
     
(J. K Muru), Steno. 
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A  P  P   E   N  D   I   X 

 

Prosecution witnesses : 

 

PW-1     :   Dr. Jharna Kakoti, the MO 

 PW-2     :   Sri Mahandra Nath Bhuyan 

 PW-3     :   Smt. Sumi Singh 

PW-4     :   Sri Prabin Kr. Saikia 

PW-5     :   the victim girl 

PW-6     :   Smt. Krishna Das 

PW-7     :   Sri Tinkumoni Bordoloi, the IO 

 

Defence Witness    : Nil  

Court Witness    : Nil 

 Prosecution Exhibits   :   

  Ext.1    :   Medical Report 

Ext.2    :   Advice slip 

  Ext.3 & 4  :  Lab reports 

  Ext.5    :   X-ray and Sonography report 

  Ext.6    :   ejahar 

  Ext.7    :   statement u/s 164 CrPC 

  Ext.8    :   Charge-sheet 

 

Material  Exhibits    : Nil 

  

Defence Exhibit    : Nil 

 

Court Exhibit    : Nil 

 

Exhibit produced by witness  :  Nil 

  

(P.C. Kalita) 
Assistant Sessions Judge, 

Sonitpur : Tezpur. 
**** 


